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appeal  from  the  first  judicial  district 

COURT  OF  THE  TERRITORY  OF  UTAH. 


BRIEF  FOR  RESPONTDENTU 


STATEMENT  OF  THE  CASE. 

On  the  15th  day  of  March,  1889,  the  appellant  applied 
for  a writ  of  habeas  corpus  to  the  district  court  for  the 
first  judicial  district  of  Utah.  He  alleged  he  had  been 
first  convicted  of  unlawful  cohabitation,  and  punished,  and 
afterwards  was  tried,  convicted,  and  is  now  imprisoned,  on 
a charge  of  adultery  which  was  committed  within  the  time 
laid  in  the  first  indictment;  and  that  the  same  act  was 
proven  by  the  same  evidence  on  the  trial  of  the  first  and 
second  cases.  Having  pleaded  a former  conviction  in  the 
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second  case,  he  claims  the  court  had  no  jurisdiction  to 
sentence  him  on  the  second  indictment.  The  writ  of 
habeas  corpus  was  refused,  and  the  petitioner  appealed  to 
this  court. 


BRIEF  OF  ARGUMENT. 


I. 

The  record  in  this  case  does  not  show  want  of  jurisdiction 
in  the  court  below , but  only  alleged,  errors  of  the  court  in 
the  exercise  of  its  jurisdiction. 

Section  1910,  Revised  Statutes,  gives  to  the  district  courts 
of  the  Territories  the  same  jurisdiction  in  all  cases  arising 
under  the  laws  of  the  United  States  as  is  vested  in  the 
circuit  and  district  courts  of  the  United  States. 

The  third  section  of  the  act  of  the  19th  of  February, 
1887  (24  U.  S.  Stats.,  635),  declares  adultery  a crime 
against  the  United  States,  and  defines  it. 

The  indictment  sufficiently  charges  the  crime,  and  was 
regularly  found  (Rec.,  p.  7).  The  court  had  jurisdiction 
to  try  the  case  set  forth.  No  irregularities  occurred  in 
the  course  of  the  proceedings. 

The  defendant  alleged  as  a defense,  by  plea,  that  he  had 
been  convicted  of  the  same  offense  before,  and  by  a plea 
set  out  the  facts  on  which  he  relied  to  sustain  the  alleged 
former  conviction.  The  United  States  demurred  to  the 
last  plea,  and  the  court,  with  full  power  to  judge,  sus- 
tained the  demurrer.  If  the  judgment  of  the  court  in 
sustaining  the  demurrer  was  wrong,  it  was  an  error,  but 
the  error  was  one  of  judgment.  The  judgment  might  be 


UPB 


voidable  for  error,  but  was  not  void  for  want  of  power. 
That  judgment,  until  reversed  for  error,  was  conclusive 
alike  on  that  court  and  this.  {Ex  parte  Watlcins , 3 Pet., 
202.) 

The  court  below  which  tried  the  cause,  and  to  which  this 
petition  for  habeas  corpus  was  presented,  could  not  on  the 
application  for  habeas  corpus  review’  its  own  judgment 
for  alleged  errors  committed  when  in  the  original  cause 
it  had  full  jurisdiction  over  the  person,  the  place,  and 
the  cause. 

The  writ  of  habeas  corpus  should  not  be  converted  into 
a mere  writ  of  error.  {Ex  parte  Parks,  93  U.  S.,  18  ; ex 
parte  Carll,  106  U.  S.,  521  : ex  parte  Bigelow,  113  U.  S., 
228;  Hurd  on  Habeas  Corpus,  335-344.) 

In  Wharton’s  Crim.  PI.  and  Pr.,  sec.  477,  the  principle 
is  thus  stated  : 

A former  conviction  for  the  same  offense  * * * 

cannot  be  put  in  evidence  under  the  general  issue,  or 
avail  in  arrest  of  judgment  or  on  habeas  corpus. 

Also  see  Pitner  vs.  The  State  (44  Tex.,  578). 

II. 

The  defendant  was  not  placed  twice  in  jeopardy  for  the 
same  offense. 

1.  The  offenses  charged  in  the  first  and  second  indict- 
ments are  not  the  same. 

The  first  indictment  charges  unlawful  cohabitation  un- 
der the  third  section  of  the  act  of  the  22d  of  March, 
1882  (22  U.  S.  Stats.,  31).  Its  descriptive  language  is, 
“ hereafter  cohabits  with  more  than  one  woman.” 
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The  second  charges  adultery  under  the  third  section  of 
the  act  of  the  19th  of  February,  1887  (24  U.  S.  Stats., 
635).  Its  descriptive  language  is,  “ whoever  commits 
adultery.” 

The  definition  of  adultery  is  : 

The  voluntary  sexual  intercourse  of  a married  per- 
son with  a person  other  than  the  offender’s  husband 
or  wife.  (1  Bouvier’s  Law  Dicty.,  126.) 

The  essential  elements  of  this  crime  are  that  the  offender 
shall  be  married ; that  he  or  she  shall  have  sexual  inter- 
course with  a person  other  than  his  or  her  husband  or 
wife;  that  his  or  her  husband  or  wife  shall  be  living  at 
the  time  of  the  act. 

No  one  of  these  elements  is  essential  to  the  offense  of 
“ unlawful  cohabitation.” 

The  word  “ cohabit”  in  the  statute  means  “to  be  to- 
gether as  husband  and  wife.” 

The  offense  is  to  live  with  more  than  one  woman,  hold- 
ing out  to  the  world  by  word  or  deed  that  such  women 
are  the  wives  of  the  offender.  Neither  actual  marriage 
nor  sexual  intercourse  are  essential  elements  of  this  offense. 

These  propositions  are  all  sustained  by  the  opinion  of 
this  court  in  the  case  of  Cannon  vs.  United  States  (116  U. 
S.,  55). 

The  fact  that  sexual  intercourse  is  generally  regarded 
as  a probable  concomitant  of  cohabitation  or  living  to- 
gether as  husband  and  wife,  does  not  legally  warrant  the 
inference  that  when  an  offender  has  been  convicted  of 
such  offense  sexual  intercourse  was  proven  at  all.  If  a 
statute  forbade  drunkenness,  because  it  was  detrimental 
to  the  public  peace,  a conviction  under  such  statute  would 
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be  no  bar  to  a subsequent  prosecution  for  a breach  of  the 
peace  committed  by  an  offender  at  the  same  time. 

Unlawful  cohabitation  might  afford  great  facilities  for, 
and  temptations  to,  commit  adultery,  but  it  is  not  adul- 
tery. To  prevent  these  facilities,  and  the  incident  temp- 
tation, was  doubtless  one  purpose  Congress  had  in  view 
in  declaring  the  crime. 

2.  The  first  indictment  is  for  a continuous  offense. 
The  time  laid  in  it  is — 

On  the  15th  day  of  October,  1885,  * * * 

and  on  divers  days  thereafter,  and  continuously  be- 
tween the  day  last  aforesaid  and  the  13th  day  of 
May,  A.  D.  1888.  (Rec.,  p.  6.) 

Under  this  indictment  no  evidence  could  have  been 
admitted  of  any  act  done  on  the  14th  day  of  May,  1888, 
nor  on  any  other  day  later  than  the  13th.  ' 

In  the  case  of  the  Commonwealth  vs.  Robinson  (126 
Mass.,  262),  Lord,  J.,  delivering  the  opinion,  said  : 

In  Commonwealth  v.  Armstrong,  7 Gray,  49,  as  well 
as  in  several  other  cases,  it  is  decided  that  an  indict- 
ment for  being  a common  seller  of  intoxicating 
liquors  from  a day  named  to  the  day  of  finding  the 
indictment  is  supported  by  proof  of  three  sales  made 
on  any  one  day  between  the  days  named  in  the  in- 
dictment. That  case  further  decides  that,  although 
where  the  offence  consists  of  but  a single  act,  the  day 
on  which  the  act  is  alleged  to  have  been  committed 
is  immaterial,  if  it  appears  to  have  been  a day  on 
which  the  offence  charged  might  have  been  commit- 
ted ; yet  where,  on  the  other  hand,  the  offence  charged 
is  continuous  in  its  nature,  and  requires  a series  of 
acts  for  its  commission,  the  time  within  which  the 
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offence  is  alleged  to  have  been  committed  is  material, 
and  must  be  proved  as  alleged,  so  when  a person  is 
charged  with  an  offence  continuous  in  its  nature  and 
requiring  for  its  commission  a series  of  acts,  and 
such  offence  is  alleged  to  have  been  committed  upon 
a single  day,  evidence  of  any  facts  tending  to  estab- 
lish the  offence  at  any  other  time  than  upon  the 
day  named  is  inadmissible. 

The  time  laid  in  the  second  indictment  is,  “ On  the 
14th  day  of  May,  1888.”  (Rec.,  p.  7.) 

There  i^  no  period  of  time  that  is  common  in  the  two 
indictments. 

No  evidence  could  have  been  given  on  the  first  indict- 
ment for  any  offense  committed  as  charged  in  the  second. 
The  records  therefore  relied  on  Ry  the  petitioner  do  not 
show  that  he  was  placed  twice  in  jeopardy,  but  show  on 
the  contrary  prima  facie  he  was  not. 

The  burden  of  proving  the  identity  of  the  offenses  is 
on  the  defendant.  (Wharton’s  Crim.  PI.  and  Pr.,  sec. 
483.) 

3.  But  even  if  the  offense  of  “ unlawful  cohabitation” 
included  one  element  of  the  crime  of  adultery,  and  both 
had  been  laid  within  the  same  time,  it  is  not  conceded 
that  the  petitioner  was  thereby  placed  twice  in  jeopardy. 

In  the  case  of  Moore  vs.  the  People  of  the  State  of  Illinois 
(14  How.,  20),  it  was  claimed  that  a statute  of  Illinois, 
which  forbade  the  holding  of  slaves,  was  in  conflict  with 
the  provisions  of  the  Constitution  of  the  United  States 
and  the  legislation  of  Congress  on  the  subject  of  fugitive 
slaves.  It  was  contended  by  the  defendant  that  by  virtue 
of  the  law  under  which  he  was  indicted  he  was  liable  to  be 
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subjected  to  two  different  punishments  for  the  same  offense. 
Ruling  on  this,  Grier,  J.,  delivering  the  opinion  of  the 
-court,  said  : 

Every  citizen  of  the  United  States  is  also  a citizen 
of  a State  or  Territory.  He  may  be  said  to  owe  al- 
legiance to  two  sovereigns,  and  may  be  liable  to  pun- 
ishment for  an  infraction  of  the  laws  of  either.  The 
same  act  may  be  an  offence  or  transgression  of  the 
laws  of  both.  Thus,  an  assault  upon  the  marshal  of 
the  United  States,  and  hindering  him  in  the  execu- 
tion of  legal  process,  is  a high  offence  against  the 
United  States,  for  which  the  perpetrator  is  liable  to 
punishment ; and  the  same  act  may  be  also  a gross 
breach  of  the  peace  of  the  State,  a riot,  assault,  or  a 
murder,  and  subject  the  same  person  to  a punishment, 
under  the  State  laws,  for  a misdemeanor  or  felony. 
That  either  or  both  may  (if  they  see  fit)  punish  such 
an  offender,  cannot  be  doubted.  Yet  it  cannot  be 
truly  averred  that  the  offender  has  been  twice  pun- 
ished for  the  same  offence  ; but  only  that  by  one  act 
he  has  committed  two  offences,  for  each  of  which  he 
is  justly  punishable.  He  could  not  plead  the  punish- 
ment by  one  in  bar  to  a conviction  by  the  other. 

In  the  case  of  Morey  vs.  The  Commonwealth  (108  Mass., 
433-436),  the  defendant  had  been  indicted  at  the  Septem- 
ber term,  1867,  for  lewd  and  lascivious  association  and 
cohabitation  with  Bridget  Kennedy.  The  offense  was 
laid  from  the  1st  day  of  October,  1866,  and  continuously 
to  August  1, 1867.  He  was  convicted.  At  the  same  term 
he  was  convicted  for  adultery  with  Bridget  Kennedy,  in 
which  the  dates  laid  were  January  1st,  June  1st,  and  Au- 
gust 1st,  1867.  The  court  ruled  he  had  not  been  twice 
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convicted  of  the  same  offense.  The  conclusion  is  thus 
stated  by  Gray,  J.,  delivering  the  opinion : 

The  indictment  for  adultery  alleged  and  required 
proof  that  the  plaintiff  in  error  was  married  to  another 
woman,  and  would  be  satisfied  by  proof  of  that  fact, 
and  of  a single  act  of  unlawful  intercourse.  Proof 
of  unlawful  intercourse  was  indeed  necessary  to  sup- 
port such  indictment.  But  the  plaintiff  in  error  could 
not  have  been  convicted  upon  the  first  indictment  by 
proof  of  such  intercourse,  and  of  his  marriage,  with- 
out proof  of  continuous  unlawful  cohabitation;  nor 
upon  the  second  indictment  by  proof  of  such  cohabi- 
tation, without  proof  of  his  marriage.  Full  proof  of 
the  offense  charged  in  either  indictment  would  not, 
therefore,  of  itself  have  warranted  any  conviction 
upon  the  other.  The  necessary  consequence  is,  that 
assuming  that  proof  of  the  same  act  or  acts  of  un- 
lawful intercourse  was  introduced  on  the  trial  of  both 
indictments,  the  conviction  upon  the  first  indictment 
was  no  bar  to  a conviction  and  sentence  upon  the 
second. 

The  authorities  bearing  upon  the  question  are  fully 
cited,  compared,  and  discussed  in  the  above  case;  among 
others  the  case  of  Com.  vs.  Roby  (12  Pick.,  49G),  in  which 
it  was  ruled  a conviction  for  assault  with  intent  to  murder 
did  not  bar  a conviction  for  murder  committed  by  the 
same  act. 

In  the  case  of  The  State  vs.  Elder  (65  Ind.,  285)  it  is 
ruled  : 

But  when  the  same  facts  constitute  two  or  more 
offenses,  wherein  the  lesser  offense  is  not  necessarily 
involved  in  the  greater,  and  when  the  facts  necessary 
to  convict  on  a second  prosecution  would  not  neces- 
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sarily  have  convicted  on  the  first,  then  the  first  prose- 
cution will  not  be  a bar  to  the  second,  although  the 
offenses  were  both  committed  at  the  same  time  and 
by  the  same  act. 

See  Commonioealth  vs.  McShane  (110  Mass.,  502)  and 
authorities  there  cited;  also  Shannon  vs.  Com.  (2  Harris 
Pa.,  227.) 

Where  the  evidence  to  support  the  second  indict- 
ment would  have  been  sufficient  to  procure  a legal 
conviction  upon  the  first,  the  plea  is  generally  good, 
but  not  otherwise.  (1  Wharton’s  Grim.  Law,  Pr., 
PI.  and  Ev.,  secs.  565  and  565a.) 

G.  A.  Jenks, 
Solicitor-  General. 
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